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MockBa

Koro cuurartb
NOJINT3aKJIIOUEHHbIM: HOBbIE
KpUTepum

B HesaBncumom npecc-ueHTpe cocToanach
Npe3eHTauns KpaTKoro JOKYMeHTa, MPU3BaHHOIo
B KAKOMN-TO CTEMEHU oNpeaennTb 3Ha4YeHne
NOHATUS KNONNTUYECKUN 3aKTIOYEHHbIN» B HOBbIX
peanusx.

Cenyac nonnuTMYECKnxX ctaTen B POCCUNCKOM YTronoBHOM
KOOEKCEe B NMPUBbIYHOM COBETCKOM CMbIC/IE HET, a Te, KOTOpbIe
MOrnu 6bl NPeTeHAoBaTb Ha 3TO 3BaHMe (KaK MUHUMYM
«aKcTpemmncTckume ctatbn» 280, 282, 282.1, 282.2, a Takxke
poacTBeHHasa M 213 o XxynuraHcTBe, B HYaCTU, KacatoLencs
HaNN4Yna MOTUBA BpaXabl), CGOPMYNMPOBaHbl PpacrbiBY4aTo
N HEBHATHO, TaK YTO MO HUM MOXXHO NOCaauUTb YEs0BEKa,
MONIMTUYECKOWN OEATENbHOCTbLIO HE 3aHMMAIOLLEroCcs. Tem

He MeHee ¢aKTbl NOIMTUYECKOIO NpecnefoBaHuns, BKNoYaa
nuweHmne ceobogpl, odeBugHbI. B cBA3M C 3TUM pasnnyHble
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opraHmsaummn BpemMs OT BPEMEHM NpeaiaratoT HOBbIE
KpUTepun n NoHATUS. BaxkHoe 3HayeHne nmena pesontoL s
MACE, npuHaTaa B okTabpe 2012 roga, ogHaKo ee B cuny
KPaTKOCTW AOBOJIbHO CITOXKHO MPUMEHSATb Ha NPaKTUKE.

B TeyeHne nocnegHMx HECKONbKUX NeT rpynna
NpaBoO3alUMTHUKOB N3 cTpaH BocTouyHon EBponbl 1 KOXHOro
KaBkasa, onmpascb Ha pekomMmeHgaunm akcneptoB CoBeTa
EBponbl (koTopble cTanu ocHoBow 1 ana pesontounn NMACE),
BblpabaTbiBana MeXxayHapogHble KpUTepum NnpusHaHus
NONNT3aKMOYEHHBIMW, KOTOPbBIMU MNOCYXWUN YEM-TO BPOAE
NHCTPYMEHTa 415 MPaBO3aLlLMTHONO COOOLLLEeCTBA U LUMPOKOW
06LLEeCTBEHHOCTH, XOTS Obl OTYACTUN MPETEHOYIOLLErO

Ha yHMBepCcanbHOCTb. Poccuio B aTOM rpynne NnpencraBnsanm
ovpekTop MIHCTUTYT npaB Yenoseka BaneHTuH ledTep n uneH
CoBeTa [NpaBo3awnTHOro ueHTpa «Memopunany,
pykoBoguTenb nporpamMmmsl «llognep)xka noanT3aKto4YeHHbIX
N NpecnegyemMbiX rpaXxgaHcKux aktmemncto» Cepren
Hasupguc. B peaynbTaTte paboTbl rpynnbl Obif0 NOgroTOBAEHO
«PykoBoacTBO NO onpeaeneHmto NOHATUS «KMOMNTUYECKUI
3aKJIIOYEHHbINY.

Kak pacckasan Ha npecc-KoHdepeHunn BaneHTuH ledTep,

B COOTBETCTBMW C TPaanLMen, 3anoxXeHHon «Amnesty
International», noNMT3aKNOYEHHBLIX MOXHO pPa3nennTb Ha ABe
KaTteropun. [lepBas — 9TO Te, KOro BbilleyrnoMsHyTas
opraHmsauus TpagMunoHHO HasblBaeT Y3HMKAMWN COBECTMU,

TO eCTb Ntoan, NpecnenyemMble NCKMIOYNTENBHO

3a NErMTUMHYIO N MUPHYIO OEATENBHOCTb, B TOM 4YuMCne
OEeATEeNbHOCTb, HAaNPaBAEHHYIO Ha 3aLlUNTY NpaB 1 cBobon
rpaxgaH. [lpecnegoBaHne aTUX NONUT3AKIIOYEHHbIX criegyeT
npekpawiaTb, X cCaMnX OCBOOOXOaTb, peabnnntmuposaTb,
BO3MeELLAaTb MM HaHeCeHHbIN yuepb. BTtopasa kaTteropua — ato
nnua, KoTopble, MOXET BbITb, M HAapyLUAnn 3aKOH, N gaxe
coBepLUanm Kakne-To yrofloBHble NPEeCTyNNeHns,

HO B ENCTBUAX BfiacTeEN B OTHOLUEHNM HMUX MPOCNEXNBAKOTCH
NONNTUYECKME MOTUBDI, @ KPOME TOro, UMeeT MecTO
HapyLUeHne nX rnpas: Hanpumep, nuweHne ceoboapl (nopg,
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nuweHnem ceoboabl B COOTBETCTBUM C PSAAOM
MeXAYHapOAHbIX AOKYMEHTOB, B YaCTHOCTMN,

¢ ®akynbTaTuBHBLIM NPOoTOKONOM K KoHBeHumn OOH npoTtue
MbITOK, MOHUMAETCS He TOMbKO 3aK/oYeHNe Nnog, CTpaxy

B paMKax paccfiefoBaHua YyronoBHOMO Aena v TIPEMHbIN
CPOK, HO 1 3aep)xaHne No agMUHUCTPaTUBHOMY Aeny,

a TaK)Ke AOMaLLHWIN apecT) BbINI0 MPUMEHEHO B HapyLLEHNE
npaBa Ha cnpaBennnBoe cyaoebHoe pa3dbnpaTtenbCcTBo,
A0KasaTenbCcTBa UHKPUMUHNPYEMOTO NPEeCcTynneHns obinn
chanbcndunumpoBaHbl, CObbITUE NN COCTAB NPECTYNNEHNS
oTcyTcTBOBanu (MNmn ero CoBepLUn APYroi 4enoBek),
NPOLAOIHKNTENBHOCTb UM YCNOBUSA NULLEHNS cBOboAbI
HeafdeKBaTHbI MPaBOHapPYLLUEHNIO, MpecneaoBaHne BegeTcsa
n3bmpaTenbHO B OTHOLIEHNN JaHHOrO LA NO CPaBHEHUIO

c apyrmmu nuuamn. CynebHble pelieHmnsa n NPUHATbIE NPOTUB
3TUX NOAEN Mepbl CrieayeT NepecMoTpeTb Npu cobnogeHnmn
npaea Ha cnpaBeanmeoe cynebHoe pasbmnpaTenbcTBO

N yCTpaHeHUN HapyLweHnn. PazymeeTcs, ansg npnusHaHus

NX NONNT3aKNOYEHHbIMN HEOHX0AMMO, YTOObI UMENn MecTo
N NONNTUYECKUA MOTUB BNacTu, U Kakoe-nnbo 13 HapyLLeHuin
npas, NPMYeM CYLLECTBEHHbIX (MOHATHO, YTO B HALLEM
cypnonponsBoacTsee 6€3 Kaknx-nmbo HapyLeHnin pegko
06xoanTca n camoe psagoBoe aeno). NMonntmuyeckre MoTuBhI
B «PyKkoBOACTBE» ONMCbIBAIOTCS OOBOMbHO O6OLLLO, N COaBTOPbI
camMu 3TO NPU3HAIOT: Nog, NOANTUYECKMMU MOTUBaMM
npennoXxeHo NOHMMaTb «peasibHble OCHOBaHUS
HenpuemnemMbix B 4eMOKpaTUYeCKoM obuiecTse AeCTBUA NN
6e30encTBNA NPaBOOXPaAHUTENbHbIX U CyOeOHbIX OpraHoB,
NHbIX CYH6BHEKTOB BNACTHbIX MOTHOMOYMI, HanMpaBneHHbIX

Ha JOCTUXXeHWe XOTH Bbl 0QHOW U3 CreayoLnNX Lenen: a)
yrnpo4yeHmne nnbo yaepkaHne Bnactn cybbekTamm BNacTHbIX
NONIHOMOYMN; b) He[OBPOBONbHOE NPEKpPALLEHNE UK
N3MEHeHMe xapaKTepa Yben-nnbdo Ny6nnyHom oeaTenbHOCTNY.
EcTecTBeHHO, pasnn4yHbIX BUOOB NPOSABAEHNS NONNTUYECKUX
MOTWBOB NP NpecnegoBaHUM O4eHb MHOIO, 1 BCE

He nepeyncnuwb. OgHaKo NpeacTaBnsaeTcs, 4To

B «PykoBoacTBe» cnenosano 6bl yaennTb 3TOMY acnekTy
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HEeCKOJIbKO 60/blle MecTa, MOCKOJIbKY, B KOHEYHOM cYyeTe, 6e3
NOMUTUYECKOro MOTMBA B BONbLUNHCTBE Cly4YaeB HUKAKOro
NONMUTMYECKOro NpecnenoBaHns He 6bino Obl.

[MOHATHO, YTO B peanbHOCTN BbiBaeT CNOXXHO OTOENNTb OOHY
KaTeroputo oT gpyron. B HacTosiLee Bpemsa cpean nogen,
KOTOPbIX NPU3Han NonnT3aktovYeHHbIMY [1paBo3awmTHbIN
LueHTp «Memopuan» (kputepun «Memopuranay,
BblpabaTbiBaBLUNECS B TEYEHNE MHOTUX NET, BO MHOTOM CXOXXW
C KpUTepuammu, cogepxammmca B «PykoBoacTee»), ecTb Te,
KTO HaxXOAUTCS B NOrpaHNYHOM cuTyaumn. 3TO yyYeHble
EsreHnin AdaHacbeB n Ceatocnas bobbiwes, npecnegyemMble
3a pacnpocTpaHeHne nHdopmaummn, Ho odurLManbHO
06BNHEHHbIE B rOCYJapCTBEHHOW M3MEHE, TaK YTO eC/u
KakKne-To TEXHUYECKNe HapyLeHNs C X CTOPOHbI 1 Bbinun
AonyLeHbl, K obnunanbHOMY 06BUHEHNIO 3TO OTHOLLEHMNS

He nmeeT. Kpome Toro, ato Hagexxga TonokoHHMKoBa n Mapusa
AnexuvHa, gesHne KOTopbIX TAHET MaKCUMYM

Ha agMWHUCTPAaTUBHOE NMpaBoHapyLUeHne, OAHAaKO OHO
MCMONb30BaNoCh Kak NoBoSg, YTObObI NOCaanTb

MX MO YroJIOBHOWM CTaTbe.

BakHbiM HOBOBBEAEHMEM, cogepXalmnmcs B «PykoBoacTeey,
ABNAETCS MNONOYKEHME O HEBKJIIOYEHUN ONPEAENEHHON
KaTeropuu nuu, NoaseprarLmxca npecnegoBaHmnio

MO MONUTUYECKNM MOTUBAM C O4YEBUAHBIMU HAPYLLEHNAMMU,

B YMCNO NONMNT3aKJIKOYEHHbIX. DTO Ntoan, CoBepLUnBLLMNE
HaACUNbCTBEHHbIE MPECTYMNIEeHNA NPOTMUB NNYHOCTK (He cyMTas
CnyvaeB, Korga Hacunme npUMeHs10Cb B Ka4ecTBe
CaMOO0BOPOHbI UM OTBETHbIX AENCTBUIA), MPU3bliBaBLLNE

K HAaCuUAno No MOTMBaM HEHaABUCTW U BpaXabl, NTMb6o
COBepLUaBLUME HAaCUNbCTBEHHbIE OENCTBUS, HanpaBneHHbIe
Ha ynpasgHeHume npasB 1 cBobod. OTOT NYHKT, MO MHEHUIO
coaBTopoB «PykoBoacTBay, bbif1o HEOO6XOOMMO BHECTMU
NOTOMY, YTO MOCKOJIbKY MOHATNE «KNOIUTUYECKUI
3aKJTIFOYEHHbINY» NO3UTUBHO OKpaLlEHO B 06LWECTBEHHOM
CO3HaHUN, y MHOIMX BOSHUKAET YXenaHne 06baBuUTb
NONMNT3aK/TOYEHHbBIMN KaKoro-H1Mbyab CBOEro CO3HMKA,
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nogBepraroLlerocs npecnegoBaHno C HapyLWEeHNAMMN.
Kputepun BoipabaTbiBatoTCS, B TOM YMUCNeE, U AN TOro, YToObI
Ka)<abl pas, Korga noctynaeT nHpopmMauus

O MONNT3aKIOYEHHbIX, HE HY>XHO DOblf10 MOgPOOHO N3yyaTb BCe
YyronoBHble Aena BO BCEX CTPaHax, YTobbl 6b1510 MOHATHO,

0 KaKuX Nogax gofmkKHa naTtu pedb M Hago fin NxX 3alumLaThb.

C opyrom CTOPOHbI, 4N TOro, 4Tobbl yAOCTOBEPUTHLCH B TOM,
YTO YENOBEKY BMEHSIOT B BUHY NPECTYnjeHne, KoTopoe
COBEPLUWA KTO-TO APYroi nnm KOTOpOoe He UMeNo MecTa, Unm
O0Ka3aTeNbCTB B COBEPLLUEHNM KOTOPOro JaHHbIM NIMLLOM HET,
BCe paBHO Heobxoanmo nogpobHoO 1 rnyboKo N3yunTb eno.
To »Xe KacaeTcsa U HEBKIOUYEHUS psaaa ML, B YUCNO
NOSINT3aKI/OYEHHbIX: 4TOObI y6eanTbcd, 4To 3TN N1ua
OEeNCTBUTENbHO COBEpPLUANIN CEPbE3HbIE HACUTbCTBEHHbIE
NPecTynaeHnsa nnm NpusbiBann K HaCUAUKo No MOTMBaM
HEHaBMCTW N BpaXapl, pasyMeeTcsl, HeAOCTaTOUYHO NPOYNTaTb
NPUroBOP — HET HYXObl 06BACHATL, YTO 4510 MOrfo 6bIThb
chanbcnPununpoBaHo, B KOHLLE KOHLLOB, 1 B CIIMCKE
«Memopnanay Takune gena ynomuHatotca (Hanpumep, oeno
Hannnna KonctaHTrHoBa). KoHEYHO, NpaBo3alnTHUKN

He Bcerga obnapgatoT Bcen nHGopmaumnemn no geny, Kotopas
€eCTb Yy OpraHoB CNeacTBusa U NpoKypaTypbl. B yacTHocTy,

N ONSa Takux cnyyvyaeB Heobxognma popmannsauns

npouenypbl.
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